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-AGENDA-
NEWPORT NEWS CITY PLANNING COMMISSION
NOVEMBER 2, 2016
4:00 P.M.

CITY COUNCIL CHAMBERS
CALL TO ORDER
INVOCATION
MINUTES OF OCTOBER 5, 2016 WORK SESSION
MINUTES OF OCTOBER 5, 2016
MINUTES OF OCTOBER 19, WORK SESSION
PUBLIC HEARING
CONDITIONAL USE PERMITS
CU-2016-0001, Mishorim Gold Newport News, LP. Requests a conditional use
permit to allow for the operation of an amusement arcade located at 14346
Warwick Boulevard, Suite 420 (DW Shopping Center) on a 27 acre parcel
zoned C1 Retail Commercial. The Parcel No. is 108.00-04-07. (Contact

Planner: David Watson at 926-3833)(To be heard by City Council on
November 22, 2016)

CU-2016-0002, Crown Castle GT Company, LLC. Requests a conditional use
permit to allow for the operation of a communications tower located at 517
29" Street zoned R9 Mixed Use. The Parcel No. is 305.04-04-53. (Contact
Planner: David Watson at 926-3833)(To be heard by City Council on
November 22, 2016)

EXECUTIVE SECRETARY REPORT

e Comprehensive Plan Citizen Advisory Committee Appointment
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H. COMMITTEE REPORTS
l. UNFINISHED BUSINESS
J. NEW BUSINESS

K. ADJOURN MEETING

Med gt~

Sheila W. McAllister, AICP
Executive Secretary



MINUTES OF THE PLANNING COMMISSION MEETING
Wednesday, October 5, 2016
City Council Chambers
2400 Washington Avenue
Newport News, Virginia

PRESENT: Michael F. Carpenter, Chairman; Mark Mulvaney, Vice-Chairman; Willard
G. Maxwell, Jr.; Sharyn L. Fox; Robert B. Jones; Elizabeth W. Willis; N. Steve Groce;
(Staff: Sheila W. McAllister, Director of Planning; Claudia Cotton, Manager of Current
Planning; Flora Chioros, Planning Coordinator; Saul Gleiser, Senior Planner; David
Watson, Planner; Johnnie Davis, Planner; Lynn Spratley, Deputy City Attorney;
Christine Mignogna, Zoning Administrator)

ABSENT: Daniel L. Simmons, Jr.; Lorraine P. Austin

CALL TO ORDER

Ms. Fox read the Planning Commission’s purpose as stated in Section 15.2-2210 of the
Code of Virginia. She made a motion to adopt the agenda before the Planning
Commission. Mr. Jones seconded the motion. The City Planning Commission voted to
adopt the agenda by acclamation.

INVOCATION

Mr. Maxwell presented the invocation.

MINUTES

The minutes of the September 7, 2016 public hearing were approved as presented.
PUBLIC HEARING

ZONING TEXT AMENDMENTS

ZT-16-383, City of Newport News. Requests an amendment to the Zoning Ordinance
regarding real estate ownership disclosure for change of zoning, conditional use permit,
special exception and variance applications. (Sections 45-2703, 45-3203, 45-3204, and
45-3404).

Claudia Cotton, Manager of Current Planning, presented the staff report (copy attached
to record minutes).
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There being no questions or comments, Mr. Carpenter opened and closed the public
hearing.

Ms. Fox made a motion to recommend adoption of zoning text amendment ZT-16-383 to
City Council, as recommended by staff. The motion was seconded by Mr. Jones.

Vote on Roll Call

For: Maxwell, Fox, Jones, Mulvaney, Willis, Groce, Carpenter
Against: None

Abstention: None

The Planning Commission voted unanimously (7:0) to recommend adoption of zoning text
amendment ZT-16-383 to City Council.

ZT-16-384, City of Newport News. Requests an amendment to the Zoning Ordinance
redesignating amusement arcade as amusement establishment and amending the
permitted uses in the Oyster Point Urban Core Overlay District. (Sections 45-402 and
45-3139).

Claudia Cotton, Manager of Current Planning, presented the staff report (copy attached
to record minutes).

There being no questions or comments, Mr. Carpenter opened and closed the public
hearing.

Ms. Willis made a motion to recommend adoption of zoning text amendment ZT-16-384 to
City Council, as recommended by staff. The motion was seconded by Mr. Jones.

Ms. Willis stated she thinks it is a positive change for the city, because of the changing
times. She stated that allowing people to have stand-alone entertainment activities is a
good use of the area.

Vote on Roll Call

For: Fox, Jones, Mulvaney, Willis, Groce, Maxwell, Carpenter
Against: None

Abstention: None

The Planning Commission voted unanimously (7:0) to recommend adoption of zoning text
amendment ZT-16-384 to City Council.

ZT-16-385, City of Newport News. Requests an amendment to the Zoning Ordinance
adding nightclubs as a permitted use in the C3 Regional Business zoning district and
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amending the general regulations for adult uses regarding how distances are measured.
(Sections 45-402 and 45-524).

Claudia Cotton, Manager of Current Planning, presented the staff report (copy attached
to record minutes).

Ms. Willis asked what is the entertainment that is allowed in nightclubs. Ms. Cotton
stated the ordinance states anything, including but not limited to, live bands, floor
shows, comedians, solo artists and/or a dance floor for patrons.

Ms. Willis asked if the ordinance defines what type of art a solo artist would be allowed.
Ms. Cotton stated no.

Ms. Willis stated she is concerned about the open-ended definition of entertainment.

Ms. Fox asked if we have a fair number of nightclubs outside of Oyster Point. Ms.
Cotton stated there are 7 or 8 nightclubs that are still operating in the city that were in
existence prior to the 1996 regulation that continue to operate.

Ms. Willis asked what is the definition of a floor show. She stated she has some
concerns about the type of adult entertainment that would be allowed anywhere in the
city in any strip mall. Ms. Willis stated you could have a strip mall with a church on one
end and an entertainment floor show on the opposite end, and it presents an interesting
scenario. Ms. Cotton stated in Ms. Willis’s scenario, the distance requirement would still
be applied, and the unit the adult use occupied would still need to be 500 feet from the
unit occupied by a church.

Ms. Willis asked if the hours of operation for an adult use would be regulated. Ms.
Cotton stated the ordinance does not regulate hours of operation.

Ms. Cotton stated an adult use would still be something Planning Commission would
review for a conditional use permit. Ms. Willis asked if a by-right use would require a
conditional use permit. Ms. Cotton stated we are only recommending the C3 Regional
Business district as by-right, but the rest of the city in the C1 Retail Commercial and C2
General Commercial districts would require a conditional use permit. Ms. McAllister
stated the by-right designation is only for nightclub and not all adult uses.

Mr. Carpenter asked if, in Ms. Willis’s scenario, an adult use cannot locate within 500
feet of a church, but is the reverse also true if you already have a nightclub, is the
church restricted from coming into the strip mall. Ms. Cotton stated no, that is not true.
She stated it would be the church’s decision if they wanted to locate near an existing
adult use.
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Ms. Fox asked if there is any type of zoning that prohibits certain types of adult
entertainment. Ms. Cotton stated we cannot prohibit things on the basis of free speech
or there would be legal challenges. She stated adult entertainment can be regulated, as
was done in 1996, and this is relaxing the distance requirement, but still regulating aduit
entertainment. Ms. McAllister stated this is just for nightclubs, not for all of the other
adult uses. Ms. Fox stated we already have nightclubs in the city. Ms. Cotton stated
yes. She stated what we are hearing from the community is restaurant owners who
want to have music for their patrons, but because their occupancy load of more than
100 they are not allowed to do it, but an establishment next door with an occupancy
load of 50 can do it every night.

Mr. Jones asked if the building capacity is 100 people, but there are not 100 people,
does it still apply. Ms. Cotton stated yes, it is based on occupancy load.

Dr. Maxwell asked if we approve this text amendment, would it allow a strip club to
occupy a particular place. Ms. Cotton stated they would still need to meet the distance
requirement. She stated the regulation that is being amended is Section 45-524,
general regulations for adult uses. Mr. Carpenter asked if there is a way to more
heavily regulate the strip club versus the adult entertainment. Ms. McAllister stated they
all require a conditional use permit, so they cannot go in by-right, even in C3. She
stated C3 will allow a nightclub by-right, but not the adult use.

Ms. Willis asked if a floor show can be a strip club in a nightclub. Ms. McAllister stated
a nightclub could bring in that type of entertainment. Ms. Cotton stated if they are an
adult use, they will require a conditional use permit, even in C3.

Ms. Willis asked how do you determine if something is an adult use. Ms. McAllister
stated adult use is defined in the zoning ordinance. Ms. Spratley read the definition for
“adult use” as “Any adult book store, adult entertainment establishment, adult motion
picture theater or nightclub.” She read the definition for “nightclub” as “An
establishment, excluding motion picture theaters, which provides entertainment
(including but not limited to live bands, floor shows, comedians, solo artists, and/or a
dance floor for patrons), more than two (2) times per month, stays open after 11:00
p.m., and has a capacity exceeding one hundred (100) patrons.” Ms. Spratley stated
a nightclub could include a floor show, by definition. She stated “floor show” is not
defined, so it is a little ambiguous. Mr. Carpenter stated that, with a conditional use
permit, you can state what is allowed and what is not. Ms. Cotton stated that is
correct, you can establish conditions on how the property is being used and hours of
operation. Ms. Willis stated that by agreeing to this, we are allowing nightclubs in C3
without a conditional use permit. Ms. Cotton stated that is correct. Ms. Willis stated
the adult use is not being defined other than “adult use.” She stated she is looking for
something that says people cannot enter an adult use establishment without being
carded to prove they are an adult, to define that use as “adult” entertainment place,
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and she does not see that in the code. Ms. Spratley stated we have a definition for
“adult entertainment establishment” and read “Any establishment where live
performance, display or dance of any type, which has a significant or substantial
portion of such activity or, when considered as a whole, has as its dominant theme or
purpose, any actual or simulated performance of sexual activity, removal of articles of
clothing or appearing unclothed.” She stated the nightclub definition includes “floor
show,” but it is not defined, nor does it refer to the definition for adult entertainment
establishment. Ms. Spratley stated if a nightclub was trying to have a sexually explicit
floor show, then it would fall under the definition of adult entertainment establishment.
She stated it would be open to interpretation by the Zoning Administrator.

Mr. Groce stated that in the late 1980s, this issue came before City Council and the
nightclubs that were considered topless nightclubs required that the women wear some
sort of top. He stated the former topless nightclubs can use their existing locations, but
they cannot open any new nightclubs like that in the future. Mr. Groce stated that
something under that ordinance may help for clarification.

Ms. Spratley stated we need to define floor show. Mr. Carpenter recommended the
zoning text amendment should be remanded to the Regulations Committee. Mr.
Mulvaney stated there are some other components that need more explanation, and the
entire text amendment needs some definition.

Mr. Groce stated if someone wanted to have a sexually explicit floor show, they would
need to get a conditional use permit. Ms. McAllister stated no, the definition of aduit
entertainment speaks to it being the predominant use. She stated that what Ms. Willis
is speaking of is where a bachelorette party is being held at a nightclub and they decide
to have strippers there. Ms. McAllister stated that scenario is a possibility in a nightclub.
Mr. Carpenter stated that would be an allowed form of entertainment because it is not
the predominant use of that nightclub. Ms. McAllister stated yes, and it would be
unlikely that we would even be aware of it.

Mr. Mulvaney asked how this amendment could potentially help a restaurant. Ms.
Cotton gave a scenario where there is a restaurant in a strip shopping mall whose
adjacent neighbor is a church. She stated the restaurant in that strip shopping center
can only have entertainment no more than twice a month, not after 11:00 P.M. and they
can only have it if they have less than 100 patrons. Ms. Cotton stated if this restaurant
would like to expand to an occupancy load of more than 100 patrons, they can do so,
and they can only have entertainment twice a month; however, if they want to have
entertainment more than twice a month, they are not allowed by this ordinance. Mr.
Mulvaney asked if this ordinance allows them to do that by-right. Ms. Cotton stated no,
they are only allowed by-right in the C4 Oyster Point Business district, but if they are in
a situation where they are more than 500 feet away, or 200 feet if you are not fronting
the same street, and if the unit they are occupying is more than 200 feet from a
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residentially zoned property, this ordinance would allow them to have entertainment
more than twice a month with a conditional use permit. She stated that right now,
without the change, because the whole strip shopping center is close to that church, no
restaurant in that strip shopping center can have entertainment more than twice a
month. Ms. Cotton stated that if they are located in the strip shopping center and their
unit measures more than 500 feet or 200 feet, depending on if you front the same
street, then they would have an opportunity to have more frequent entertainment
whereas right now they do not. Mr. Mulvaney asked if the scenario is the same in a
standalone restaurant. Ms. Cotton stated yes, standalone would be the same
measurement. Mr. Mulvaney stated the ordinance seems restrictive in that it seems we
could have pulied restaurant out of there and been a little more definitive to allow for
that use.

Ms. Fox made a motion to remand zoning text amendment ZT-16-385 to the Regulations
Committee. The motion was seconded by Mr. Mulvaney.

Vote on Roll Call

For: Jones, Mulvaney, Willis, Groce, Maxwell, Fox, Carpenter
Against: None

Abstention: None

The Planning Commission voted unanimously (7:0) to remand zoning text amendment ZT-
16-385 to the Regulations Committee.

EXECUTIVE SECRETARY REPORT

Ms. McAllister stated that, on September 13, 2016, City Council approved the
conditional use permit for the communications tower lease area expansion at Denbigh
High School, the zoning text amendment for nonconforming uses and the zoning text
amendment for signs in the Lower Jefferson Avenue Urban Corridor Overlay District.
She stated that, on September 27, 2016, City Council approved the conditional use
permit for an amusement arcade (Breakout Adventure Games) at DW Center in Suite
416, a conditional use permit for sale of off-premises alcohol at 620 Stoney Creek Lane,
Suite 20 and a change of zoning with proffers for 591 City Center Boulevard.

Ms. McAllister stated on November 2, 2016, the Planning Commission public hearing
will include two conditional use permits: one for the DW center for an amusement
establishment (Lazer Tag) and another for an existing communications tower at 517 29"
Street.

Ms. McAllister stated we have no cases for the October 19, 2016 meeting. Mr. Jones
stated we had training today with Dr. Michael Chandler, and one item discussed was
Robert's Rules of Order. He stated he does not want that to become an email
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discussion. Mr. Carpenter stated it is not appropriate to have a discussion via email.
Mr. Jones stated he does not think a work session for it would be necessary, but he
would defer to his fellow Commissioners. Mr. Carpenter stated we could use that date
to have a work session to discuss Robert’s Rules of Order. Ms. Willis stated she would
like a discussion on looking at including economic impact into what we do, in either our
agenda packages or our discussion. Ms. McAllister stated we can have a work session
to follow-up on today’s work session.

Mr. Mulvaney made a motion to hold a work session on October 19, 2016. The motion
was seconded by Mr. Jones. The Planning Commission voted by acclamation.

COMMITTEE REPORT

Mr. Muivaney stated on September 21, 2016, the Regulations Committee met and
reviewed the zoning text amendments which were presented today. He stated two of
those amendments are going before City Council, and one will be remanded for further
discussion.

NEW BUSINESS

Mr. Carpenter stated a citizen would like to address the Planning Commission on the
Comprehensive Plan Citizen Advisory Committee membership.

Mr. Joe Leming, 377 DeShazor Drive, stated he came to speak on the Comprehensive
Plan Citizen Advisory Committee (CPCAC) membership instead of waiting for the
opportunity to speak at the next CPCAC meeting, in an effort to overcome what he
views as a problem. He stated there were 13 attendees at the last meeting, of a
membership that started at 28. Mr. Leming stated that when we come to a point where
we cannot get half of our body to come do the work, something needs to be done. He
stated it was his hope that the people who come and fill out the forms and see the
committee work, would step forward and want to join the effort. Mr. Leming stated at
the last meeting, that happened, and that person asked how they could join the CPCAC.
He stated this citizen was told to fill out an application to be approved by the Planning
Commission, but was then told we do not hand out blank forms anymore because all of
the vacancies are filled. Mr. Leming stated he likes the new system for the
comprehensive plan update, but this particular person is imminently qualified to join our
thin ranks because the community this person belongs to has never been represented,
which is the arts community. He stated the policy is too inflexible and he asks that it be
reconsidered. Mr. Leming asked that applications be handed out if there are still people
who are interested enough to come and join us and have something to offer the
CPCAC. He stated surely, there is a problem when only 13 people are attending these
meetings.
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Mr. Carpenter thanked Mr. Leming for addressing the Planning Commission.

Ms. Willis stated she agrees with Mr. Leming and we can look at the rules and
procedures at our work session on October 19, 2016. She stated if we have people
who are not attending regularly like they said they would, there is no reason to keep
them on our roles. Ms. Willis stated that, because this is a very important document
that we are working on with the Planning Department, and one the Planning
Commission puts their name to, she would like to see it done correctly.

Dr. Maxwell thanked Mr. Leming for his comments on the arts, because a lot of times
the arts are pushed to the back burner. He stated it is scientifically proven that it
increases the intelligence of a child when they are performing in the arts because it
stimulates another part of their brain. Dr. Maxwell stated that, as an educator, he
appreciates Mr. Leming bringing that up.

Ms. Fox congratulated Commissioner Maxwell on receiving his Ph.D.

Mr. Carpenter stated it is Breast Cancer Awareness month, and he thanked his fellow
Commissioners for wearing pink for the public hearing.

There being no further business, the meeting adjourned at 4:49 P.M.

Q>(%X.[4 1A

cording Secretary Executive Secretary



MINUTES OF THE PLANNING COMMISSION WORK SESSION
Wednesday, October 5, 2016
10th Floor Conference Room of the City Hall Building
Newport News, Virginia

PRESENT: Michael F. Carpenter, Chairman; Mark W. Mulvaney, Vice-Chairman;
Willard G. Maxwell, Jr.; Sharyn L. Fox; Robert B. Jones; Elizabeth W. Willis, N. Steve
Groce (Staff: Sheila W. McAllister, Director of Planning; Claudia Cotton, Manager of
Current Planning; Britta Ayers, Manager of Comprehensive Planning; Flora Chioros,
Planning Coordinator; Saul Gleiser, Senior Planner; Angela Hopkins, Senior Planner;
Johnnie Davis, Planner; David Watson, Planner; Jonathan Herman, Landscape
Planner; Lynn Spratley, Deputy City Attorney; Kacey Williams, Office Assistant Il
Guests: Dr. Michael Chandler, Director, Land Use Education Program, VA Tech

ABSENT: Daniel L. Simmons, Jr. and, Lorraine P. Austin
Mr. Carpenter opened the work session at 1:00 P.M.

Ms. McAllister introduced Dr. Michael Chandler. She stated all of the Planning
Commissioners should know him from the Planning Commission Training program. Ms.
McAllister stated he will be discussing the Planning Commission’s role and the planning
process.

Dr. Chandler thanked Ms. McAllister and gave a brief overview of the work session
agenda. He thanked the Planning Commission for responding to the survey he sent
them prior to the meeting.

Dr. Chandler introduced the first item: Newport News Planning Commission: An Inward
View. The Commission discussed the need for a Planning Commission, the role of the
Planning Commission, and how the Planning Commission functions. Dr. Chandler
stated it has been a tradition in Newport News to plan with the public, and one of the
things that is distinctive in the Newport News Planning Commission bylaws is the fact
that there is direct reference to the appointment of the Comprehensive Plan Oversight
Committee, and the Comprehensive Plan Citizen Advisory Committee. He stated that is
unique among other Planning Commissions across the Commonwealth. The Planning
Commission discussed their bylaws, rules of procedure and responsibilities. Dr.
Chandler stated bylaws are mandatory, a Planning Commission is mandatory, and the
Planning Commission is required to prepare and recommend a comprehensive plan.
He stated a comprehensive plan is very important and something we all take pride in,
developing a good solid plan, but the plan in and of itself does not carry with it the force
of law, and does not regulate or control what happens on a parcel or a territory of
Newport News. Dr. Chandler stated the Planning Commission is to prepare and
recommend a variety of tools that are designed to fundamentally bring the
comprehensive plan to life. Dr. Chandler asked what goes into deciding what to do with
a proposed zoning or rezoning application and what should be considered. Some
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answers were: impact on the area in which the application is being proposed and
overall economic impact of the proposed use. Ms. Willis stated she would like
economic impact to be part of the decision making process. Mr. Carpenter stated
economic impact comes into play with their discussions; however, it has been more of a
factor in decision making for City Council. Ms. McAllister stated a financial impact
analysis is not required.

Dr. Chandler stated there is a procedure that must be followed if someone wishes to
secure a change of zoning, beginning with filling out an application for a rezoning, and
what Planning staff does in their review and recommendation to the Planning
Commission. Ms. Willis stated the Planning Commission receives a report from
Planning staff; however, she has never seen a completed application for a rezoning.

Dr. Chandler asked how often the Planning Commission meets with City Council. Ms.
Fox stated never. Dr. Chandler stated in a perfect world the Planning Commission and
City Council would get together once a year or every two years.

Dr. Chandler asked if the Planning Commission completes an annual report and
presents that report to City Council. Mr. Carpenter stated Planning staff completes the
annual report and it is distributed, but it is not presented at a City Council meeting. Dr.
Chandler stated a presentation to the Mayor and City Council may aid in distribution of
the report to the community through media coverage. He stated the Planning
Commission is mandated to do an annual report and address the status of planning in
the jurisdiction. Dr. Chandler stated he would recommend that the Planning
Commission add completion of an annual report to the Planning Commission
responsibilities in the bylaws.

The Planning Commission discussed Robert’s Rules of Order, Newly Revised. Dr.
Chandler stated Robert’s Rules is most commonly referenced and utilized. He stated
Robert’s Rules carries an obligation that there is a parliamentarian present, which is
typically the City Attorney. Dr. Chandler stated that if the Planning Commission is using
a simplified version of Robert’s Rules without a parliamentarian, one of the obligations
of operating under Robert’s Rules is if the Planning Commission reaches an impasse in
making a determination, the Chairman is expected to make a ruling. He stated the
problem with simplified procedure and the everyday public is that every motion needs a
second before it can be discussed. Dr. Chandler stated in simplified procedure the
motion stands on its own and does not need to have a second. He stated if the
Planning Commission uses the simplified version, it needs to be included in the bylaws.
Ms. Fox asked if the Planning Commission could go into discussion before a motion is
made. Dr. Chandler stated yes, that is correct, under the simplified rules. Mr. Mulvaney
asked what are the limits on discussion ahead of a motion. Dr. Chandler stated that the
Chair needs to manage the discussion without discussing the merits of the application.
He stated the reason you are having discussion on an issue is to gather information
relative to the application. Dr. Chandler stated that once the public hearing has been
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closed, and after a motion and second, the Planning Commission can discuss the
specific merits of the application at that time.

Dr. Chandler shared a rezoning application checklist from Leesburg, Virginia. He stated
that, in getting a rezoning, you have to fill out the paperwork and give a reason for the
change, the intended use of the property and the map amendment. Dr. Chandler stated
you need to be aware of what Planning staff is looking for with a proposed rezoning. He
stated some jurisdictions have a much longer rezoning application form and use the
checklist and report that comes from the Planning staff to the Planning Commission.
Dr. Chandler stated the checklist consists of a concept plan, statement of justification,
traffic impact analysis, proffers, and possibly a fiscal impact analysis. He stated a fiscal
impact analysis demonstrates the long-term benefits and costs to the town associated
with the proposal. Dr. Chandler stated it may also include a 527 VDOT review, any
planned unit development districts, any archeological historic information, which is part
of what is in the code when we look at the declaration of legislative intent. He stated the
burden is always going to be on the applicant requesting the change. Dr. Chandler
stated if he is asking for a zoning amendment, he is asking to change the zoning law to
benefit himself; therefore, the burden should be on him. He stated we do the very best
we can with our comprehensive plan, and if we are going to put faith in the plan and
meaning into the words in that plan, then we should not be changing the plan except
when it is plainly obvious that changing the plan is indeed in the best interest of the both
the applicant and the generalized well-being of the community, either localized or city-
wide. Dr. Chandler stated this is a special obligation that falls to you as a Planning
Commissioner.

Dr. Chandler introduced the second item: Job of the Planning Commissioner. The
Planning Commission discussed legal framework, duties of the Planning Commission,
comprehensive plan implementation, working relationships with Planning staff and City
Council, ethics and performance.

Mr. Carpenter asked for more information on the recent proffer legislation. Dr. Chandler
stated many of the impacted communities with cash proffers have gone to the extreme
point that they are not going to accept them anymore. Mr. Carpenter asked how the
municipalities not accepting cash proffers are paying for things that used to be covered
by the cash proffers. Dr. Chandler stated they do not have to worry about that because
most of them have not experienced any uptick or receipts of applications because the
industry does not know how to deal with the new proffer legislation. Ms. Spratley stated
she attended a local attorney’s conference and they said staff would not be in
communication with these developers because they do not want to risk violating the
statute and being sued.

Dr. Chandler stated once a comprehensive plan is sent to City Council, they are
expected to respond in 90 days and if they do not like it, they need to respond in writing.
He stated you do not have to adopt the comprehensive plan in whole; you can adopt
components, elements and chapters as you go along, if you wish. Mr. Carpenter asked
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what happens after 90 days with no response from the governing body (City Council).
Dr. Chandler deferred to Ms. Spratley, who could not recall the procedure. Dr. Chandler
stated an inquiry would need to be made. Mr. Mulvaney stated that City Council couid
reject the comprehensive plan update and send it back to Planning Commission, at
which time we would have 60 days to revise and resend. He asked what happens if
Planning Commission does not believe the comprehensive plan needs any changes.
Dr. Chandler stated it is possible the comprehensive plan could be sent back and forth
between the two bodies indefinitely. Ms. Willis asked how do we verify community
involvement in the comprehensive plan update. Ms. McAllister stated there is a section
called “What We Heard” which will reflect the meetings held and information sessions.

The Planning Commission discussed change of zoning and conditional use permit
applications. Ms. Fox asked if the Planning Commission needs to agree with the
conditions in the application. Dr. Chandler stated no, they can be amended, omitted, or
created by the Planning Commission and each case needs to be considered on its own
merits. He stated it is important to consider who will be enforcing the conditions.

Dr. Chandler introduced the third item: Taking Action: Planning Commission Decision
Making. He presented a handout and shared it with the Planning Commission.

Mr. Carpenter thanked Dr. Chandler for his time and presentation.

There being no further discussion, the meeting adjourned at 3:45 P.M.

Ll sbor— Yol 1YL

“Recording Secretary ‘Executive Secretary



1:00 p.m.

1:1S p.m.

1:35 p.m.
2:15 p.m.
2:30 p.m.
3:00 p.m.

3:10 p.m.

CITY OF NEWPORT NEWS
PLANNING COMMISSION
WORK SESSION

OCTOBER 5, 2016

Welcome and Session Overview

Shelia McAllister Mike Chandler

Director of Planning Director of Education, LUEP
City of Newport News Virginia Tech

The What and Why of Community Planning

Michael Chandler
Director, Land Use Education Program, VA Tech

The Job of the Planning Commissioner
Break

Managing Newport News Planning Issues
Concluding Thoughts and Session Evaluation

Adjourn



Newport News Planning Commission
Work Session

October 5, 2016
Newport News City Hall

Michael Chandler
Chandler Planning
Midlothian, VA
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1:30 pm

2:20 pm
2:30 pm
2:50 pm
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Session Agenda
October 5, 2016

Planning Commission Convenes
Newport News Planning Commission: An Inward View

e Why a Planning Commission
e What Role for the Planning Commission
e How the Commission Functions/Works

Job of the Planning Commissioner

Legal Framework

Duties of the Planning Commission
Preparing the Comp Plan
Planning’s Players

Plan Implementation

PC Work Relationships

Doing the PC Job

Planning Commission Ethics
Planning Commission Performance

Stretch Break
Taking Action: Planning Commission Decision Making
Addressing Newport News PC Issues

Summary Discussion and Adjourn



THE PLANNING COMMISSION’S
LEGAL FRAMEWORK

What Planning Commissions Do

The Commission’s Legal Authority (15.2-2210)

Membership And Organization Of The Planning Commission (15.2-2212)

Duties Of The Planning Commission (15.2-2221)

The Commission And The Comprehensive Plan (15.2-2223-2232)

Role Of The Commission In Plan Implementation (Various Citations)



ARTICLE ONE
GENERAL PROVISIONS SECTION 15.2-2200-2209
DECLARATION OF LEGISLATIVE INTENT

THE PURPOSE OF PLANNING ENABLING AUTHORITY IS TO

ENCOURAGE LOCALITIES TO:

A.  Improve Public Health, Safety, Convenience and Welfare of Their Citizens;

B.  Plan for Future Development of Existing Communities So That
Transportation Systems Are Carefully Planned;

C.  Allow New Community Centers to Be Developed With Adequate Highway,
Utility, Health, Educational and Recreational Facilities;

D.  Recognize the Needs of Mineral Resources, Agriculture, Industry, and
Business Providing for Future Growth;

E.  That the Concerns of Military Installations be Recognized and Taken into
Consideration of Future Development of Areas Surrounding Installations
and Said Commanders, where Practical, Consulted by Local Officials;

F.  Provide Residential Areas with Healthy Surrounding For Family Life;

G.  Agricultural and Forestal Land be Preserved; and,

H.  That Growth of the Community be Consonant With The Efficient And

Economical Use Of Public Funds.



ARTICLE THREE
THE COMPREHENSIVE PLAN
15.2-2223 THROUGH 15.2-2232

15.2-2223 COMPREHENSIVE PLAN TO BE PREPARED AND
ADOPTED

15.2-2223

1.

The Commission Shall Prepare A Plan For The Physical
Development Of The Jurisdiction And The Governing Body
Shall Adopt A Comprehensive Plan.

COMPREHENSIVE PLAN SCOPE AND PURPOSE

1.

The Commission Shall Make Studies And Surveys Of Existing
Conditions And Trends Of Growth And The Probable Future
Growth Requirements Of The Community.

The Comprehensive Plan Shall Guide And Accomplish A

Coordinated, Adjusted And Harmonious Development Of The

Territory Covered By The Plan.

The Plan Shall Promote The Health, Safety, Morals, Order,

Convenience, Prosperity And General Welfare Of The Citizens

Living In The Jurisdiction.

The Plan Shall Be General In Nature And Shall Designate The

General Location, Character And Extent Of Each Feature

Shown On The Plan And Will Indicate Where Existing Lands

Or Facilities Are To Be Extended, Removed, Relocated,

Widened, Vacated, Narrowed, Abandoned, Or Changed In Use.

The Plan Shall Show The Locality’s Long-Range

Recommendations For The Development Of The Territory

Covered By The Plan.

The Plan May Include, But Need Not Be Limited To:

A.  The Designation Of Areas For Various Types Of Public
And Private Development And Use Such As Residential,
Business, Industrial, Agricultural, Mineral Resources,
Conservation, Recreation, Public Service, Flood Plain,
Drainage And Others.

B.  The Designation Of A Transportation System (SHALL)
Including Streets, Highways, Railways, Waterways,
Airports, Parkways, And The Like.



15.2-2224 STUDIES TO BE MADE AND PLAN IMPLEMENTATION

1.

The Commission Shall Survey And Study Such Matters As The
Use Of Land, Preservation Of Agricultural And Forestal Land,
Production Of Food And Fiber, Characteristics And Conditions
Of Existing Growth, Trends Of Growth, Natural Resources,
Historical Areas, Groundwater, Surface Water, Geologic
Factors, Population Factors, Employment, Environmental And
Economic Factors, Existing Public Facilities, Drainage, Flood
Control And Damage Prevention Measure, Transportation
Facilities, The Need For Affordable Housing In Both The
Locality And The Planning District In Which It Is Situated And
Any Other Matters Relating To The Subject Matter And The
General Purposes Of The Plan.

The Commission, Where Appropriate, Shall Include
Information From The Dept. Of Historic Resources And The
Dept. Of Mines, Minerals And Energy.

Probable Future Economic And Population Growth Of The
Territory And Requirements Therefor.

The Comprehensive Plan Shall Recommend Methods Of
Implementation That May Include But Need Not Be Limited
To:

An Official Map

A Capital Improvement Program
A Subdivision Ordinance

A Zoning Ordinance And Maps
A Mineral Resources Map

monwy

The Comprehensive Plan Shall Include A Current Map Of The
Area Covered By The Plan.

15.2-2225 NOTICE HEARING AND PLAN RECOMMENDATION

1.

11

A Hearing Must Be Held On The Plan And, If Approved, The
Commission Shall By Resolution Recommend The Plan Or Part
Thereof, To The Governing Body.



3.

Must Have Approval Of The Appropriate Governing Body To
Have Effect.

15.2-2232 LEGAL STATUS OF THE PLAN
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1.

2.

Upon Adoption, The Plan Shall Control The General Location,
Character And Extent Of Each Feature Shown On The Plan.
No Street Or Connection To An Existing Street, Park Or Other
Public Area, Public Building Or Public Structure, Public Utility
Facility Or Public Service Corporation Facility Other Than
Railroad Facility, Whether Publicly Or Privately Owned, Shall
Be Constructed, Established Or Authorized, Until Its Location
Has Been Approved By The Commission As Being
Substantially In Accordance With The Plan.

The Governing Body, By Majority Vote, May Overrule The
Commission.

Certain Exceptions Are Noted In The Code.



INFORMAL

A. CITIZENS

Formally Required Via Public Hearing; Great Latitude During Plan
Preparation For Citizen Involvement.

B. DEVELOPERS

Should Be Viewed As A Planning Customer; Can Be Source Of Irritation,
But Also Great Knowledge, Inspiration And Perspective.

C. COURT SYSTEM
Provides System Of Relief As Well As Independent Perspective; Should Be

Viewed With Respect.

D. OTHER INTERESTED PARTIES

15



PLANNING COMMISSION WORK RELATIONSHIPS

Working with Staff

1. Understand the staff’s role.

2. Appreciate who the staff works for.

3. Appreciate the many “jobs” the staff must perform.

4. Develop a respectful commission/staff relationship.

5. Provide the staff with feedback relative to reports and work
processes.

6. Respect the staff and the planning process by reading all reports.

7. Alert the staff regarding questions or issues you have relative to
issues coming before the PC.

8. Determine how you will deal with applicants, petitioners and their
agents and share with the staff.

9. Decide on a site visitation policy, individual or group, and share it
with staff.

10.Advise staff if you will be late for a meeting or absent.

17



PLANNING COMMISSION INNER WORKINGS

Know Yourself

1.

Don’t worry about what you don’t know.

Planning and Zoning consists of two parts: Information and Judgment.
Your professional staff will supply the information. Your job is to supply
the judgment. You can come from any background and have good
judgment.

What is your vision for your community?

Don’t worry initially about the existing plans and regulations. Think
through what your vision of the ideal future is. Write it down and from time
to time go back to it and remind yourself what you are trying to accomplish.
Planning Commissioners with a clear vision have a frame of reference to
guide them through the specific issues which lie ahead. You can rely on the
plan vision/goals when selecting a course of action.

Develop a Sense of Commission Purpose

1.

19

Take time as a Commission to discuss the vision of individual members
independent of specific issues and applications.

The goal is to reach a consensus. Fundamental issues to think about:

Property rights.

Relationship between fiscal impact and land use.
Modifications of rules and regulations — precedents.
Relationship with the professional planning staff.
Role of public input and citizen participation.
Ethics and relationship with the “players”



4.  Recognize Your Responsibility to the Citizens

e Reactive:

- Return phone calls.

- Listen to specific concerns.

- Educate.

- Mediate between citizens and applicants.

e Proactive:

- Seek speaking engagements.

- Ask for opinions in social situations.

- Use the media on general issues — not applications.
- Urge citizen participation.

Finally, You Don’t Have to be in the Majority to be Effective

e Don’t be frustrated by being in the minority. Keep going.

e Remember the governing body has the final say.

e Be true to yourself. Keep your “intellectual high ground”. By its very
nature, planning and zoning issues are controversial. You will be asked to
justify your position and if you have compromised your best judgment, you
cannot defend yourself.

e Your day will come.

21
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PRINCIPLES OF PUBLIC SERVICE ETHICS

Public Interest: Treat your office as a public trust, only using the power and
resources to advance the public interest and not to attain personal benefit or
pursue any other private interest incompatible with the public good.

Objective Judgment: Employ independent, objective judgment in performing
your duties, deciding all matters on their merits, free from avoidable
conflicts of interest and both real and apparent improper influences.

Accountability: Assure that government is conducted openly, efficiently,
equitably, honorably, and in a manner that permits the citizenry to make
informed judgments and hold government officials accountable.

Democratic Leadership: Honor and respect the principles and spirit of
representative democracy and set a positive example of good citizenship by
scrupulously observing the letter and spirit of laws and rules.

Respectability: Safeguard public confidence in the integrity of government
by being honest, fair, caring, respectful and by avoiding conduct creating the
appearance of impropriety or which is otherwise unbefitting a public offici



10.

11.

12.

13.

14.

15.

16.

17.

18.
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Exercise independent judgment.

Disclose personal interest and define it broadly.

Abstain from participation when you have a personal interest.

Seek no gifts or favors.

Do not participate as an adviser, decision maker, or advocate on a policy
decision in which you have previously been an advocate.

Do not use or disclose confidential information.

Do not misrepresent facts.

Do not participate unless you are prepared.

Respect the rights of all persons.



STANDARDS OF CONDUCT

Recognizing that persons holding a position of public trust are under

constant observation and recognizing that maintaining the integrity and dignity of
the public office is essential for maintaining high levels of public confidence in our
institutions of government, every member of the Planning Commission pledges to
adhere to the following standards of conduct.

27

10.

Avoid during public meetings and during the performance of public
duties the use of abusive, threatening or intimidating language or gestures
directed at colleagues, citizens, or local government personnel.

Attend all regularly scheduled meetings of the Commission as well as
committee meetings relevant to your appointed office.

Make a conscientious effort to be prepared for each meeting.

Any criticism of colleagues will be done in private meetings with
appropriate individuals or in executive session.

Work to create a positive environment in public meeting where citizens
will feel comfortable in their roles as observers or participants.

Maintain an attitude of courtesy and consideration toward all colleagues
and staff during all discussions and deliberations.

Be tolerant. Allow citizens, colleagues, and staff sufficient opportunity
to present their views.

Be respectful and attentive. Avoid comments, body language or
distracting activity that conveys a message of disrespect.

Pay all taxes due to the locality, state, or federal government.

The performance of the Commission in meeting the standards of conduct
will be evaluated on an annual basis.



Taking Action: Decision Making and the PC

Newport News Planning Commission Work Session
October 5, 2016

Michael Chandler
Chandler Planning
Midlothian, VA




B. Constitutional Principles of Note

1. The due process clause (Fifth Amendment and Article
I, Section II of the Virginia Constitution.)

2. Procedural due process involves the right to notice and
the right to be heard; a locality’s adherence to statutory
time requirements; and the assurance that regulations
not be uncertain or vague.

3. Substantive due process requires that a regulation or
action not arbitrarily or capriciously deprive a person of
the legitimate use of property.

4. Land use regulations and actions must advance
legitimate governmental interests.



D. Legislative Acts and the Planning Commission

1. The planning commission does not act in a lawmaking
capacity.

2. The planning commission is permitted to consider
matters that are legislative in nature when making
recommendations to the governing body.

3. The planning commission can consider/review the same
matters and factors of public policy the governing body
considers when deciding matters that are legislative in
nature.

4. A legislative action prescribes a course of conduct such
as adopting amendments to the comp plan; zoning text
and zoning map adoption and amendments; and, acting
on special exceptions and special use permits.



F. The Comprehensive Plan and the Planning Commission

1.

Each Virginia locality is required to have a
comprehensive plan.

A comprehensive plan, unlike a zoning ordinance, does
not possess the force of law.

. The plan is advisory in nature and serves as a guide for

development and the implementation of the zoning
ordinance. (15.2-2210, 2223, 2224, 2283, 2284)

. A comprehensive plan may properly form the basis to

approve or deny a rezoning request or a special use
permit.

. A governing body may elect to adhere to the standards

of its comprehensive plan.



G. Zoning and the Comprehensive Plan

1. Zoning and the rezoning of land is a wholly legislative
function and cannot be accomplished in any fashion
other than by an action of the governing body following
a public hearing and receipt of a recommendation from
the planning commission.

2. A person who owns land always faces the possibility of
it being rezoned even if the property owner does not
request the rezoning. The VA Supreme Court has
articulated the fact there is no permanence associated
with zoning.

3. Zoning text amendments change the zoning regulations.

4. Zoning map amendments change the zoning district in
which land is located; this is referred to as a rezoning.

5. Upzonings increase the permitted intensity of use or
development by right, including an increase in density.



H. Organizing for Effective Decision Making

1. Role of Bylaws and Rules of Procedure.

2. Role of comprehensive plan.

3. Findings per development application with the
comprehensive plan and the zoning ordinance.

4. Substantive consideration regarding a valid
government/public interest or purpose.

5. Does the regulation/action advance a legitimate
purpose?

11



10.

PUBLIC HEARING CONSIDERATIONS
AFFECTING DECISION MAKING

Notice must be timely and effective.

A hearing should be procedurally fair.

The petitioner should be given a reasonable amount of time
to present their case.

Proponents and opponents should be given a reasonable
amount of time to present their case.

Time limits, if possible, should be imposed on each side and
not on each person.

Commissioners should not express opinions on a case before
a hearing.

Commissioners living next to the project or property in
question probably do not have a conflict of interest.

The number of people who show up at a hearing is not
evidence; what the people tell you may become evidence.

The motion to approve or disapprove should refer to the
evidence that helped the commission reach its decision.
A person who is denied due process can bring a suit for
damages under section 1983 of the 1871 civil rights act.

13



COMMUON SENSE CHECKLIST FOR
DEFENSIBLE DECISIONS

Legitimate public interest. Does the regulation advance a
legitimate public interest? Some regulations may have the intent and
effect of accomplishing results that are not legitimate public policy
objectives.

Is the regulation a reasonable way to accomplish that public

interest? There may be many ways to accomplish a certain
objective, but one must balance public interest and private interests;
the particular regulatory approach should be reasonable in light of this
balancing.

Can the relationship between the regulation and public

interest be documented? A regulatory body should be able to
show how their actions advance the public interest.

Does the regulation allow a reasonable economic use of

property? Again, the public interest being served by the regulation
must be balanced with the private interests such that there is some
reasonable use of the property possible assuming certain zoning
standards are

present.

Is the regulation fairly applied? Generally speaking, similarly
situated property should be regulated equally. If not, care must be
taken to document legitimate reasons as to why this is not the case.

15



5. Unbiased decisions. The decision maker should be clear of bias or
prejudice. Conflicts of interest or apparent conflicts of interest must
be identified.

6. Timely decisions. A decision should be made within a reasonable
period of time. The decision maker must avoid using the review
process as a delay tactic.

7. Complete records. A full and clear record must be kept, including
not just the deliberation of the decision makers, but all evidence which
is offered and relied upon by the decision makers.

8.  Clear rules. Rules for the proceedings should be set out clearly in
advance and followed.

The bottom line is that a court will be reluctant to overturn a decision that is
well-reasoned, that is supported by valid planning analysis that allows some
reasonable use of the property and was fairly made.

17



NAME:

MAKING A PLANNING DIFFERENCE IN NEWPORT NEWS:
A PLANNING COMMISSION ASSESSMENT

1. From your perspective, what is your job as a member of the Newport News
Planning Commission (PC)?

My job is to look at the city as a whole to better the opportunities for residents
and businesses alike for the present as well as the future.

We have several jobs including vetting cases that come before us before they
go to the city council; preparing and recommending a comprehensive plan for
the city; and, appointing the several committees involved in drafting the comp
plan.

To make recommendations to the city council regarding proposed land use
actions with an eye on ensuring compliance with the city’s land use plan.

To provide the council with recommendations that will enhance the overall
quality of life in Newport News from a land use perspective. In doing so we
must balance the public need for land use controls with private property
rights.

My job is to make informed recommendations/decisions with respect to land
use planning and zoning issues in Newport News.

To make sure I make informed decisions that are in the best interest of the
community for the present as well as the future.

To review land use issues and matters that affect and impact the quality of life
in the city, to assist with developing the city’s comp plan, to engage the public
in the planning process, and to make recommendations to the city council
regarding the orderly development of the city.

2. What, in your opinion, does the Newport News PC produce and how does the
PC define its results?

We generate perspective/opinion about specific requests that come before us
and we provide the council with recommendations. We attempt to educate
citizens about planning and zoning practices through our actions and we assist
in producing a comprehensive plan the city can follow.



Our members reliably attend meetings and we manage our meetings in an
orderly fashion. Most members have a clear understanding of the role we are
to play.

Again, thinking about the Newport News Planning Commission (PC), what
does the PC do poorly?

Not sure all members prepare for each item to be discussed during a meeting
as members seem confused at times. Taking time to discuss the issues before
the PC, however, helps ensure the resulting decision is proper

We are very efficient. I have not observed poor performances.

We, me included, have gotten off track with respect to some of the land use
issues we have faced.

If there is a lack of order commissioners will sometimes get off track.

We sometimes get distracted by matters that are not germane to the land use
issue that is before us. We also tend to question and/or ignore the opinion of
experts in certain fields when it conflicts with our biases.

We can do better by having all members actively participate during
commission meetings. We also need to be respectful when members ask
questions and when points of view being expressed clash with other points of
view. We also need to be respectful of the protocol and meeting process the
commission follows.

We sometimes lose our way during meetings. We sometimes appear to be
condescending toward one another when expressing differing points of view.
We sometimes allow “feelings” to creep into our proceedings.

Thinking in academic terms, what grade would you give the Newport News
PC at this time relative to its performance where A equals excellent, B above
average, C equals average, D below average and E a failure? Please provide a
reason for your grade.

B. We do a good job analyzing issues as well as considering the impact an
action will have for today as well as in the future.

C. We can do better by respecting the process as well as each other and by
being present for all meetings and participating.



What principals or protocol should individual members of the Newport News
PC witness when the PC is at work and in session?

Same response as I gave for number 6.
Follow Robert’s Rules.

In a word; respect. We need to respect each and every person associated with
our meetings including each other.

Commissioners should raise their hand and be recognize by the chair before
speaking. Members should not interrupt when someone is speaking and
members need to be brief and to the point when they speak.

All PC members need to be respectful of one another as well as others persons
present during meetings.

No member of the PC should refrain from expressing an opinion on a matter
before the PC and no member of the PC should attack or berate the member

who has expressed his/her point of view. All opinions must be accorded the

respect they deserve.

What steps/actions can be taken that will help ensure a healthy and productive
relationship exists between the city planning staff and the Newport News PC?

Our staff does a great job helping us prepare for meetings by providing
background information and perspective. There are times, however, when I
feel we might not be getting everything we need. As example, issues
associated with emissions and odors associated with an industrial use were not
raised by the staff during the application process but were commented upon
by a city staff member after the PC acted. This info should have been shared
with the PC during the review process

The staff does a great job. I am pleased.

The staff works well with the PC as they are always available to answer
questions. The staff could maybe do more in providing direction on some of
the difficult issues that come before the city and the PC. Additional focus on
locality based training would also be valuable. Lastly, guidance as to what is
relevant or not relevant when the PC is considering a land use issue is needed.

My personal relationship with the staff is good. The staff does a good job
preparing reports for each case to be heard by the PC. It is important for staff
to realize questions posed by the PC per a report or issue is not an attack on



10.

11.

What two things can the Newport News PC do within the next 90 days to
enhance the Planning Commission’s operational effectiveness?

The new plan will feature specific strategies for making things happen in the
city. I would like the PC cite the strategies when making recommendations to
the council. I also think each of us should give a reason or reasons before we
vote on a matter. By doing so, the council, as well as the public, will have
gained the full perspective of the PC for each issue.

More education on the role the PC plays in the Newport News city planning
process. A training/review session annually that focuses on the rezoning
process and the CU permit process used by the city and what the PC should
consider and why when dealing with each process. How to ensure the action
we take fits within the legal construct defined by both the state and the city.

Open discussion during meetings and full attendance at all meetings including
the draft comp plan meetings.

Honesty, integrity and respect in all that we do.

We could seek answers to questions we have by sharing our questions with
staff in advance of our actual meetings. We all should commit to fully
discussing a motion once it has been made prior to voting on it so our record
will be complete.

Celebrate our diversity and the diversity of thinking we bring to the PC
process.

Please add any additional thoughts or topics you would like to discuss during

the Newport News Planning Commission work session on October 5, 2016.

Discuss hot button issues facing cities like Newport News as well how future
EPA requirements will impact our planning efforts.

Discuss the importance and value of the comprehensive plan.

Planning is hard work and at times decisions need to be made that run
contrary to popular opinion. What can be done to soften this reality?
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4-1-8

4-1-9

4-1-10
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ARTICLE V.

5-1

5-1-1

5-2-1

5-2-2

5-2-3

5-3

5-3-1

- May prepare an ordinance setting forth the historic districts
within the city.

- Develop plans, policies, goals, and standards affecting
development or maintenance of the social, economic,
cultural and physical environment.

- Conduct special studies as directed by the City Council.

- Conduct special studies dealing with development, housing,
transportation, civic design, demographics, social, economic
conditions, and the like.

- Attempt to foresee environmental problems and propose
ways and means to eliminate such problems before they do
in fact exist.

MEMBERSHIP
Section 1. Qualifications

The Commission shall consist of nine (9) voting members. All voting
members shall be residents of the city and shall be owners of real
property qualified by knowledge and experience to make decisions on
questions of community growth and development.

Section 2. Term of Membership

Terms of membership shall be for four years commencing and ending
on January 15. Appointments shall be made for one full term or to fill
an unexpired portion of a term.

(Reserved)

The appointment of a Commission member shall expire on January 15
at the end of the term, provided that if the member is eligible for
reappointment the member shall remain active with full voting rights
until the position is reappointed or a new member appointed, provided
further that no active member shall serve more than ten (10)
consecutive years.

Section 3. Vacancy

Any vacancy in membership shall be filled by appointment by the City
council and shall be for the unexpired portion of the term.
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ARTICLE VIL.
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7-1-3

7-1-4

7-1-5

7-1-6

7-2

7-2-1
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7-2-3

Section 4. Vacancy

Any vacancies in office shall be filled for the unexpired portion of the

year.

In the event the office of chairman becomes vacant, the vice-

chairman automatically becomes chairman and the vice-chairmanship
becomes vacant. That vacancy is filled by special election.

DUTIES OF OFFICERS

Section 1. Chairman

The chairman shall:

1.

2.

Preside at all meetings.

Appoint all committees and Planning Commission
representatives to the Subdivision Review Board, Regional
Business District Committee, Lee Hall Corridor Overlay
Committee, and Community Development Block Grant
Committee.

Be informed immediately of any official communication and
report same at the next regular Commission meeting.

Certify all official documents involving the authority of the
Commission.

Certify all minutes as true and correct copies.

Carry out other duties as assigned by the City Council and
Commission.

Section 2. Vice-Chairman

The vice-chairman shall:

1.

2.

Serve as an aide to the chairman.

Preside when the chairman is absent or when called upon by
the chairman, with the full powers of the chairman.

Represent the chairman upon request.



7-4-7

7-5

7-5-1

ARTICLE VIIL.

8-1

8-1-1

8-1-2

8-2

8-2-1

8-3

8-3-1

8-4-1

8-5

8-5-1

7. Notify property owners and adjacent property owners in
regards to applications for change of zoning, conditional use
permits and special exceptions.

Section 5. Chaplain

The chaplain shall be responsible for the invocation. The chaplain
shall serve at the discretion of the Commission.

COMMITTEES

The following committees may be appointed by the chairman to serve
as needed.

Section 1. Comprehensive Plan Oversight Committee

It shall review and revise the comprehensive plan and coordinate the
work of the advisory committee which relates to overall plan
development. It shall assist in preparation of all elements of the plan
and provide oversight. The Planning Commission Chairman serves as
the Chairman of the Committee.

Section 2. Comprehensive Plan Citizen Advisory Committee

The committee shall assist in the development of the plan elements of
the comprehensive plan for all areas of the city. Members are
appointed by the Planning Commission.

Section 3. Regulations Committee

It shall review existing and proposed zoning, subdivision, site and other
land development regulations as deemed necessary.

Section 4. Special Committees

Special committees may be appointed by the chairman for the
purposes and terms approved by the Commission.

Section 5. Committee Membership

The chairman shall assign membership to all committees. The
chairman shall be a voting, ex officio member of all committees.



ARTICLE X.
10-1

10-1-1

10-2

10-2-1

10-2-2

10-3

10-3-1

10-4

10-4-1

10-5

10-5-1

advance. Written notice of the special meeting is not required if the
time of the special meeting has been fixed at a regular meeting or if all
members are present at the special meeting or file a written waiver of
notice.

VOTING
Section 1. Quorum

A majority of the current members (more than half) shall constitute a
quorum. No action of the Commission shall be valid unless authorized
by a majority vote of those present and voting.

Section 2. Lack of Quorum

If a quorum is not present, the chairman waits until there is one, or until
after a reasonable time there appears to be no prospect that a quorum
will assemble. In this event, the chairman calls the meeting to order,
announces the absence of a quorum, and entertains a motion to
adjourn. Business may then be discussed without taking any action.

In the absence of a quorum, any business transacted is null and void.
The only action that can legally be taken in the absence of a quorum is
to fix the time to adjourn, recess, or take measures to obtain a quorum.

Section 3. Procedure

Voting on public hearing items and recommendations shall be by roll-
call vote. A voice vote is appropriate on other issues of less concern.

Section 4. Conflict of Interest

If a Commissioner has a conflict of interest on a matter before the
Commission, he shall declare such conflict at the time the matter is
presented to the Commission and prior to any Commission discussion.
A Commissioner may not participate in discussions nor vote when
there is a conflict of interest and must remove him or herself from the
chambers.

Section 5. Conditional Zoning by Proffer

It is the intent of Planning Commission to allow expeditious but clear
communication between itself and an applicant proffering ameliorative
conditions beyond normal requirements of the Zoning Ordinance,
Proffering of application.



11-3 Section 3. Minutes

11-3-1 The Commission shall keep a set of minutes on each meeting, and
these minutes shall become public record.

ARTICLE Xl SUSPENSION OF THE RULES

12-1 These Rules of Procedure may be suspended by a two-thirds vote of
the entire membership.

ARTICLE XlllT AMENDMENTS

13-1 These Rules of Procedure may be amended by a two-thirds vote of the
entire membership after prior notice.

10



Zoning’s Authority in Virginia
15.2 — 2280

The Virginia Code (15.2 — 2280) authorizes a locality to classify its
territory or any portion thereof, into districts of such number, shape
and size as it may deem appropriate and in district regulate, permit,
prohibit and determine the following:

e Uses: The use of land, buildings, structures and other
premises for agricultural, business, industrial, residential,
flood plain and other specific uses.

e Physical characteristics of structures: The size, height, area,
bulk, location, erection, construction, reconstruction,
alteration, repair, maintenance, razing, or removal of
structures.

o Areas of use. The areas and dimensions of land, water, and
air space to be occupied by buildings, structures and uses,
and of courts, yards, and other open spaces to be left
unoccupied by uses and structures, including variations in the
sizes and lots based on whether a public or community water
supply or sewer system is available and used.

e Excavation. The excavation or mining of soil or other natural
resources.




The Purpose of Zoning
15.2 - 2283

In order to achieve the objectives of zoning delineated in Virginia Code §
15.2-2200, Virginia Code § 15.2-2283 requires that zoning regulations be
designed to give reasonable consideration to each of the following purposes:

Provide for adequate light, air, convenience of access, and safety from
fire, flood, crime and other dangers.

Reduce or prevent congestion in the public streets.

Facilitate the creation of a convenient, attractive and harmonious
community.

Facilitate the provision of adequate police and fire protection, disaster
evacuation, civil defense, transportation, water, sewerage, flood
protection, schools, parks, forests, playgrounds, recreational facilities,
airports and other public requirements.

Protect against the destruction of or encroachment upon historic areas.
Protect against the overcrowding of land, undue density of population
in relation to the community facilities existing or available,
obstruction of light and air, danger and congestion in travel and
transportation, or loss of life, health, or property from fire, flood,
panic or other dangers.

Encourage economic development activities that provide desirable
employment and enlarge the tax base.

Provide for the preservation of agricultural and forestal lands and
other lands of significance for the protection of the natural
environment.

Protect approach slopes and other safety areas of licensed airports,
including United States government and military air facilities.
Promote the creation and preservation of affordable housing suitable
for meeting the current and future needs of the locality as well as a
reasonable proportion of the current and future needs of the planning
district within which the locality is situated.

Provide reasonable protection against encroachment upon military
bases, installations and military airports and their adjacent safety areas
excluding armories operated by the VA National Guard.

10



Zoning Ordinance Focus
15.2 — 2284

Zoning ordinances and districts shall be drawn and applied with
reasonable consideration given to each of the following:

e The existing use and character of property.
e The comprehensive plan.

e The suitability of property for various uses.
e The trends of growth or change.

e The current and future land requirements of the community
for various purposes as determined by population, economic
and other studies.

e The transportation, airport, housing, schools, parks,
playgrounds, recreation and other public service
requirements.

e The conservation of natural resources.

e The preservation of flood plains.

¢ The preservation of agricultural and forestal lands.
e The conservation of properties and their values.

¢ The encouragement of the most appropriate use of land
throughout the county or municipality.

11



The Zoning Sequence

Zoning is a legislative function that cannot be delegated.

The scope of zoning can range from the simple to the
complex. The Code is rather flexible.

Zoning is a byproduct of your plan and your community’s
needs, aspirations and vision.

In a more perfect world, zoning should be predicted on
your plan.

Zoning is not permanent.

Zoning can be changed in two ways. The first is when a
landowner wishes to increase the development potential of
property. This is called an upzoning. The second is when
the zoning classification for property reduces the
development intensity. This is known as a downzoning.
Both actions are legal. And both require a stated rationale
or explanation.

13



The Rezoning Process

Zoning ordinances can be changed by the governing body, by the
planning commission or at the request of a petitioner and/or
landowner. A typical rezoning process is outlined below:

1.  Applicant contacts the planning department regarding a
possible change in zoning.,

2. A pre-application conference is usually held to determine
the specific needs of the applicant and a decision is made
to seek or forego the change in zoning.

3. A rezoning application is completed and filed with the
planning department.

4.  The planning department reviews the application in
addition to distributing the application to other local
agencies, as well as selected state and federal agencies for
their comments.

14



10.

Staff will visit the site as part of its review.

The property in question will be posted 21 days prior to a
scheduled planning commission public hearing on the
proposed rezoning.

The planning staff will prepare a report on the proposed
rezoning for distribution to the planning commission.

The applicant during steps 6 or 7, if not before, might
consider meeting with adjacent property owners prior to
the planning commission public hearing.

The planning commission hears the petition and takes

action. Their recommendation next goes to the governing
body.

The governing body, following a required public hearing,
acts on the proposed rezoning. The governing body can
affirm, modify or overturn a recommendation of the
planning commission.

15



MINUTES OF THE PLANNING COMMISSION WORK SESSION
Wednesday, October 19, 2016
10th Floor Conference Room of the City Hall Building
Newport News, Virginia

PRESENT: Michael F. Carpenter, Chairman; Willard G. Maxwell, Jr.; Sharyn L. Fox; Robert
B. Jones; Elizabeth W. Willis, N. Steve Groce (Staff. Sheila W. McAllister, Director of
Planning; Claudia Cotton, Manager of Current Planning; Britta Ayers, Manager of
Comprehensive Planning; Flora Chioros, Planning Coordinator; Saul Gleiser, Senior
Planner; Johnnie Davis, Planner; Lynn Spratley, Deputy City Attorney

ABSENT: Mark W. Mulvaney, Vice-Chairman; Daniel L. Simmons, Jr.; and, Lorraine P.
Austin

Mr. Carpenter opened the work session at 4:00 P.M.

Mr. Carpenter introduced the first item on the agenda: Follow up Discussion on Planning
Commission Protocol/Robert’s Rules of Order. He stated that, as it relates to Robert’s
Rules of Order, Dr. Chandler had pointed out the section concerning small groups, about
which we had a limited discussion approximately three years ago. Mr. Carpenter stated at
that point, we agreed to allow certain things, such as the Chair would be allowed to make a
motion if there was no motion made by the Commission. Ms. McAllister stated at that time,
we were looking at whether or not the Planning Commission could ask questions, or wait
until a second motion is made, or whether or not you could discuss the application along the
way. She stated that discussion concluded that if someone has a question of the applicant
or the audience, they can be asked to come up to answer those questions before a motion.
Mr. Carpenter stated he has heard from fellow Commissioners that the meetings seem to
be run fairly well now with a motion and a second and it brings better order to the meetings.
Ms. McAllister stated it had been recommended that if you are following Robert's Rules of
Order you have to have a parliamentarian. Mr. Carpenter stated we are in a situation where
we can make modifications, such as it is okay to function without a parliamentarian. Dr.
Maxwell stated we need to make it public that we are operating under the modified rules.
Ms. McAllister stated it needs to be in the bylaws. Ms. Fox asked if a Chair can make a
motion, can they also second a motion. Mr. Carpenter stated he does not think the Chair
can second his own motion, but he could second a motion made by another Planning
Commissioner. Ms. Fox asked if we continue to operate the way we have been, do we
need to do anything. Ms. McAllister stated you might want to amend your bylaws to modify
the use of Robert’s Rules of Order, newly revised. She stated we need someone present to
interpret the rules of order. Ms. Spratley stated she is not an expert in Robert’s Rules of
Order, but she will have a copy available for reference. She stated the Planning
Commission has not had a parliamentarian and it has not been an issue. Mr. Jones asked
if they could have a discussion on a matter after the public hearing is closed and before a
motion is made. Ms. Spratley stated the Chair is supposed to control the meeting. Mr.
Carpenter stated sometimes the additional discussion is when a new question comes up.
He stated we need to be able to ask questions prior to a matter being before the
Commission and after the motion is seconded and we are in discussion, we need the ability
to bring people back to answer any further questions. The Planning Commission discussed
events from prior public hearings and discussion protocol. Ms. Cotton stated the conclusion
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is to maintain status quo, allow discussion and questions, and Ms. Spratley will confirm
whether or not the Chair can make a second on a motion. Mr. Carpenter stated that on
Page 9 of the bylaws, where is says parliamentary authority, we should state that the
Planning Commission would have the right to modify Robert's Rules of Order because we
are functioning under generally the larger set of rules, but also some of the small group as
well. Ms. Spratley stated it is going to be ambiguous if at any instance you say we can
modify this, then you have no rules unless you list what you are agreeing to modify. Mr.
Carpenter stated we should say we have agreed to function without a parliamentarian, and
the Chair being able to make a motion. Ms. McAllister asked if we can say Small Group
Robert's Rules of Order, as amended, because it is in Robert’s Rules of Order. Ms.
Spratley stated she feels the Planning Commission already has enough flexibility.

Ms. Fox stated she is concerned about people that are not present at the Planning
Commission public hearings. Ms. McAllister stated a Planning Commissioner is allowed to
miss three consecutive public hearings and they get a warning, at which time they may
present their case to the City Clerk’s Office, and then it is up to City Council to appoint
someone else in their place. Mr. Carpenter asked how many other city entities are handled
that way. Ms. McAllister stated all of them.

Mr. Carpenter introduced the second item on the agenda: Comprehensive Plan Citizen
Advisory Committee Membership. Ms. McAllister stated Mr. Joe Leming came to the last
Planning Commission public hearing on October 5, 2016, and he asked about people being
able to be appointed to the Comprehensive Plan Citizen Advisory Committee (CPCAC).
She stated when we originally set the process in place, we said it would be a membership
with a total of 28 people from different stakeholders and groups, and representatives from
all of the voting districts. Ms. McAllister stated the CPCAC had a meeting in August and Mr.
Leming stated only 11 members actually attended. She stated citizens can participate
either online or come to the meetings to listen, but they are not part of the CPCAC. Ms.
McAllister stated the CPCAC has been meeting for over two years and all of the information
that we need to prepare the comprehensive plan update has been received. She stated
now we have a part of the draft that the committee has reviewed, and we are at the point
now where we want to complete it and move it to adoption. Ms. McAllister stated that now
someone wants to come onto the committee, but the committee’s real work is done. She
stated Mr. Leming’s complaint is someone could not get an application because that person
was told that the committee is populated and there are no slots for anyone else. Ms.
McAllister stated she feels the August meeting was not a good meeting to judge whether or
not there is an attendance issue because a lot of people were on vacation and another
meeting would be a better indicator for attendance. Ms. Ayers stated that, to be fair, almost
every single person absent from the August meeting notified Planning staff that they would
not be able to attend the meeting, and some of them sent in comments. Ms. McAllister
stated the question is whether or not the Planning Commission would accept new
applications to appoint new people to the committee. Ms. Willis asked if there was anyone
of the 28 people who missed three consecutive meetings or appears to have dropped out.
Ms. Ayers stated yes, one person. Ms. McAllister stated that even when a member drops
out, you still have to look at populating that slot with a person from the area they are
representing. She stated if Denbigh is represented on the committee, you do not want to
populate any vacancies with all Denbigh people. Ms. Willis asked if the citizens who attend



CPC WORK SESSION
PAGE 3
October 19, 2016

the CPCAC meetings are allowed to talk. Ms. McAllister stated no, they are there to listen;
however, they can write comments and suggestions to Planning staff. Mr. Carpenter stated
Mr. Leming had a person in mind when he stated nobody is coming to the CPCAC meetings
and the person he has in mind is an artist who would represent the Arts. He stated both of
those are good points, and there is precedent for bringing new people on, and at one point
we brought in two millennials. Ms. Ayers stated that was a year ago when we were still in
the visioning process and we did not have a preliminary draft plan in hand. She stated we
were still gathering data and doing an analysis, and we are past that point. Ms. Ayers
stated any other party would have the same opportunity every other citizen in the city would
have during the public review period of the draft plan to provide input. Ms. Fox stated it is a
little late to start adding new people two and one-half years later when we have already
written a draft plan. Ms. Ayers stated her direction is to move it forward, not to start over
again. Mr. Carpenter stated that he did not think adding one or two more people to the
committee would cause the plan to start over. He stated it would have been great to have
had someone from the artist community back then, but we did not. Ms. Willis stated that
unless this person meets the criteria of the missing appointee, then she does not think there
would be a reason to allow her to take that spot. Ms. Spratley asked if there was a deadline
for applications or submittals to be part of the CPCAC. Ms. McAllister stated no. Ms.
Spratley stated if there was a deadline, there would be no leeway to add any new
appointments to the CPCAC. Ms. Willis asked if there will be any meetings where there will
be discussion before the draft is finalized. Ms. Ayers stated there will be discussion after
we finish writing it. Mr. Carpenter asked if an application has been submitted by the person
of interest. Ms. McAllister stated yes. The Planning Commission discussed the matter. Mr.
Groce stated we have someone who wants to participate and we should not shun them
away. Ms. Willis stated if there is not a position for her to fill, then she cannot fill a position.
Dr. Maxwell stated he feels that rules are put into place to have order but sometimes you
have to learn how to modify them on a case by case basis. He stated that because there is
a vacancy and it is someone from the Arts community, he thinks it would be a great move to
allow them to join the CPCAC. Mr. Jones stated he agrees with Mr. Groce’s sentiment. Ms.
Fox stated she thinks it is great they want to volunteer and help but at this point we are too
far down the line and she does not see any benefit for the person or committee in getting
involved. She asked if there was something else in which we could involve them. Ms.
Ayers stated they are more than welcome to sit and listen to the CPCAC discussions. She
stated the public review process will be advertised for 30 days and they will have the same
opportunity as everyone else in the city that is not on the committee to provide input. Ms.
Ayers stated all of the comments will be pulled together and taken back to the CPCAC to
reconcile. Mr. Carpenter asked if the current research is available online if this person is
appointed to catch up to where the CPCAC stands. Ms. Ayers stated yes. Mr. Carpenter
asked if the Planning Commission wants to add the one last person in question to the
CPCAC. The Planning Commission voted by acclamation (6:1).

Mr. Carpenter introduced the third item on the agenda: Open Discussion. Ms. Willis stated
we had discussed economic impact review with Dr. Chandler. She asked guidance on how
to do that. Ms. Willis asked what we would allow on an economic feasibility study. Mr.
Jones stated it comes down to how you interpret each factor of the application, and the
opinion you interpret from the information presented. Ms. Fox stated we always have to
weigh the economic impact of the proposed project and the environmental impact. Mr.
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Carpenter stated this is new because we have always focused on land use only. Ms.
McAllister stated every 7-Eleven application that has come to Planning Commission has
had some economic benefit, and some economic disadvantage. She stated any owner
coming in wanting to rezone their property wants to rezone it for an economic benefit. Ms.
McAllister stated it is going to be hard to get that kind of information based on our deadlines
and being able to get the information to Planning Commission. Ms. Willis stated you can
also have false information and there is no way to prove it. Ms. McAllister stated we have to
look at what the policies are in the comprehensive plan and judge that use based on those
policies. She stated any business coming to Newport News will have some tax benefit to
the city and provide some jobs. Ms. McAllister asked if that means that every business
coming into Newport News should be allowed. The Planning Commission discussed the
matter. Mr. Carpenter stated as we each make our personal decisions we have to look at
how many jobs and how much tax revenue, but also our comprehensive plan that states we
have to protect our communities, the entrances to those communities, and protect our open
space. He stated each one of us has to balance that. Ms. Willis stated that she attended a
conference in Arlington where they specifically said whenever they plan something they
look at the economic impact of the development. Ms. McAllister stated they have cash
proffers and that is why they were doing that. Ms. Cotton stated a fiscal impact analysis is
mainly used for residential development because they are not just looking at the revenue
the city gets but also the cost to the city to provide services and infrastructure. She stated
they decide the amount of the cash proffer based on that analysis. Ms. Cotton stated the
models they use to make those analyses are developed by economic consultants and it is
not a staff capability we have.

There being no further discussion, the meeting adjourned at 5:03 P.M.

\J%M WYl
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CITY OF NEWPORT NEWS CONDITIONAL USE PERMIT

PLANNING COMMISSION APPLICATION NO. CU-2016-0001
NOVEMBER 2, 2016 MIRSHORIM GOLD NEWPORT
NEWS, LP

JAMES CITY
COUNTY

APPLICATION No. CU-2016-0001
14346 WARWICK BOULEVARD

SUITE 420




CONDITIONAL USE PERMIT NO. CU-2016-0001
MISHORIM GOLD NEWPORT NEWS, LP

OWNER/APPLICANT

LOCATION

PRESENT USE

REQUEST

North

South
East

West

Zoning History

Mishorim Gold Newport ZONING C1 Retail Commercial
News, LP/Tagtime (Appendix A-1)

Laser Tag

14346 Warwick Blvd. FRAMEWORK Community Commercial
Suite 420 (Appendix A-5)
Shopping Center ACREAGE 27.0 acres

Operation of an amusement establishment/Tagtime Laser Tag

First Virginia Loans, a Pawn Shop, and Rally’s restaurant on property zoned
C1 Retail Commercial; Walgreens, McDonalds, Tire Auto Express, North
Carolina Furniture, Bayport Credit Union, Long John Silver’s restaurant,
Wells Fargo Bank, Cash Loans on property zoned C2 General Commercial
Post Office on property zoned C1 Retail Commercial

Shell gas station and Hampton Roads Community Action office on property
zoned C1 Retail Commercial; Denbigh Village apartments on property zoned
R8 High Density Multiple-Family Dwelling; Single-family dwellings on
property zoned R4 Single-Family Dwelling

Loan Smart, Warwick Denbigh Shopping Center, vacant building, Rite Aid,
Shops at Denbigh, Firestone Tires, Piccadilly Walk Office Condos, Spanish
Village LLC and Christ Community Church on property zoned C1 Retail
Commercial; Courthouse Way Community Center on property zoned P1
Park (See Appendix A-1 and A-6.)

The property has been zoned C1 Retail Commercial since the citywide
1



Regulatory Review

Comprehensive Plan

ANALYSIS

Review

comprehensive rezoning became effective August 1, 1997.

On June 28, 2016, City Council approved CU-16-267 to allow the operation
of an amusement arcade operating as Fast Lap indoor go-cart in an adjacent
49,791 square foot lease area identified as Suite 402.

On September 27, 2016, City Council approved CU-16-270 to allow the
operation of an amusement arcade operating as Breakout Adventure Games
in a 3,042 square foot lease area identified as Suite 416.

On April 28, 1992, City Council approved CU-92-246 to allow the operation
of a family billiards center in a 4,000 square foot lease area identified as
Suite 428 in the shopping center. This facility closed in December, 2013 and
the conditional use permit has been deemed abandoned.

An amusement establishment is allowed in the C1 Retail Commercial zoning
district with the approval of a conditional use permit.

Amusement establishments are required to provide up to 1 parking space
per 50 square feet of net floor area. The gross floor space of the lease area is
18,000 square feet. The zoning ordinance allows flexibility in calculating
the parking requirement for amusement establishment uses. Net floor area
used for calculating the parking ratio is determined by excluding areas not
expressly used by patrons, such as equipment rooms and storage areas. This
calculation is made in order to insure that adequate, but not excessive,
parking is provided. In order to ensure all uses have adequate parking, the
applicant has provided a parking plan for the entire shopping center. (See
Appendix A-7.)

The zoning administrator has made a determination that this use will
require a maximum of 60 parking spaces based on a net floor area of 14,000
square feet and the anticipated number of patrons. The remaining uses in
the shopping center will require 1,157 parking spaces. The total number of
1,212 required spaces includes parking calculations made for previously
approved amusement establishments. There are 1,251 parking spaces
provided on the site.

The departments of Codes Compliance, Engineering, Public Works, Public
Utilities, Fire, Police, Parks, Recreation and Tourism and Development have
no objection to the request.

The Framework for the Future 2030 comprehensive plan land use map
designates community commercial uses for the property. An amusement
establishment is consistent with this recommendation. (See Appendix A-5.)

The DW Center (formally Denbigh-Warwick Shopping Center) is a regional
shopping center that is undergoing a transformation that includes new
facades, new uses, and a comprehensive landscaping plan. (See Appendix A-

2



CONCLUSION

STAFF
RECOMMENDATION

3.) The landscape plan was approved on March 31, 2016 by the Department
of Engineering and is being installed.

The center has a total of 276,537 square feet of floor area and 1,265 parking
spaces. The applicant is requesting a conditional use permit that will allow
the operation of Tagtime Laser Tag in an 18,000 square foot lease area. (See
Appendix A-4.) All activities will take place indoors.

The applicant has stated that Tagtime Laser Tag provides patrons an
intense form of recreation in a 10,000 square foot gaming area. Game
sessions last 30 minutes. Each session is designed to accommodate groups
of up to 60 patrons. Staffing will range from 4 to 7 employees.

The proposed use will have no greater impact on the shopping center
tenants or surrounding uses than by-right uses. The hours of operation are
projected to be from 10:30AM until 9:00PM weekdays and a closing time of
midnight on Saturday. Winter hours are projected to be shorter. Conference
rooms and party rooms will be available for rent. (See Appendix A-8.)

The DW Center is located in the city’s Upper Warwick Boulevard/Denbigh
Tourism Zone. A new or expanding business within this zone that seeks to
attract customers from outside of the city may qualify for incentives that
can include a reduction of business taxes. In order for a business to qualify
for these incentives, the business must advance strategic goals identified in
the city’s Tourism Plan, Retail Development Strategy, and the Framework
for the Future 2030 comprehensive plan. Tagtime Laser Tag will join
Breakout Adventure Games and Fast Lap indoor go-cart track as tourism
and amusement based uses within the shopping center. The shopping
center’s location mid-way between Williamsburg and Virginia Beach and
proximity to Interstate 64 will allow these uses and the shopping center to
grow into a regional destination.

The DW Center is well suited for the location of Tagtime Laser Tag and it is
consistent with the Framework for the Future 2030 land use map. There will
be no adverse impact on adjacent properties and ample parking is available
on site for this and all other uses on the property. As the city’s retail
landscape continues to evolve, the inclusion of entertainment uses in
shopping centers will help maintain the vitality of these properties with no
adverse impact to abutting residential neighborhoods.

Recommend approval of conditional use permit CU-2016-0001 to
allow for the operation of an amusement establishment with the
following conditions:

1. The amusement establishment authorized by this conditional use
3



permit shall occur only within the 18,000 square foot lease area designated
as Suite 420.

2. Signage placed in or on any window of the building shall be limited to
no more than 25 percent of each window.

3.  All outdoor storage shall be prohibited.

4.  All shopping center landscaping shall be installed in accordance with
the landscape plan prepared by Land Studio dated March 25, 2016 and
approved by the Department of Engineering on March 31, 2016 noted as
Appendix A-3. All landscaping shall be maintained in a healthy condition in
perpetuity. The use approved by this permit shall not commence until the
landscaping has been installed. Any proposed changes shall be reviewed
and approved by the Director of Planning.

5.  The applicant shall cause a plan (“the Plan”) to be prepared for the
installation and operation of digital video equipment (the “Equipment”)
with recording devices and capability sufficient to include date and time
that recording is made. The Equipment shall provide surveillance coverage
encompassing both the front, side and rear exteriors of the business. The
Plan shall be submitted for review and approval by the Police Department.
The Plan shall include an operational period for the Equipment, which shall
include all operating hours of the business and one hour or more after the
close of business. Once the Plan is approved, the applicant shall install the
Equipment in accord with the provisions of the Plan; and operate, record,
and maintain the Equipment to provide for the required surveillance
coverage. The Equipment and recordings made thereby shall be subject to
periodic inspection by the Police Department at reasonable times.
Commencement of the use authorized by this conditional use permit shall
constitute acceptance of the conditions of this permit, including consent for
such inspections. Surveillance tapes or recorded data must be maintained
in a condition permitting review of the information recorded or stored
therein or thereon for a period of time no less than thirty days.

6.  Ifapproved, the ordinance approving this conditional use permit shall
be prominently displayed within the establishment at all times until the use
is abandoned.

7.  Violation of any of the above conditions and safeguards attached
thereto shall be deemed a violation of the zoning ordinance, and, in
addition, shall serve as grounds for revocation of the conditional use permit
by the City Council.

8. The applicant, as well as successors, assigns, and agents, shall comply
with all codes, ordinances and regulations of federal, state and local
government.

9.  The applicant, as well as his successors, assigns, and agents, shall
4



obtain all necessary licenses, approvals, or conditional approvals, and
permits prior to commencing any use, which is authorized by this
conditional use permit or law. The applicant, as well as successors, assigns,
and agents shall maintain all necessary licenses, approvals, and permits for
the entire period of time during which the real property, whether improved
or otherwise is put to a use which is authorized by this conditional use
permit.

10. Notwithstanding any other provision of law, this conditional use
permit is being approved due, in part, to the mitigating effects of each and
every condition attached hereto; therefore, the conditions contained in this
conditional use permit are not severable; in the event that any condition
contained herein, of part thereof, is found by a court of competent
jurisdiction to be invalid, unconstitutional or otherwise unenforceable, then
the use permitted by this conditional use permit shall be void and the use
permitted by this conditional use permit shall be invalid. If this conditional
use permit becomes void as a result of a condition or a part thereof, or
conditions there in, being ruled invalid, unconstitutional or otherwise
unenforceable, the property owner shall be afforded the right to reapply for
a conditional use permit.

11. Notwithstanding any other provision of law, this conditional use
permit is being approved due, in part, to the mitigating effects of each and
every condition contained herein; as such, in the event of an amendment to
the zoning of the property is produced by a comprehensive implementation
of a new or substantially revised zoning ordinance, the conditions imposed
by the conditional use permit shall continue in effect.
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APPENDIX

VICINITY/ZONING MAP

SITE PLAN

LANDSCAPE PLAN

FLOOR PLAN

FRAMEWORK FOR THE FUTURE 2030 LAND USE MAP
AERIAL MAP

PARKING PLAN

TAGTIME LASER TAG BUSINESS NARRATIVE
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Tagtime Laser Tag

Tagtime Mobile Laser Tag is expanding to offer a fixed field location to provide customers an exhilarating
experience through an indoor Laser Tag environment. A unique and exciting playing field will be constructed for
player-friendly and futuristic mission simulations that all age groups can enjoy. Tagtime Tactical Laser Tag will be
an expansion of Tagtime Mobile Laser Tag based in Yorktown.

Tagtime will offer its customers an in intense form of recreation and team building that utilizes the latest
generation in tactical laser equipment with taggers that are modeled after and use advanced technology
developed and adapted from military training equipment. Mission based laser tag is heart-pounding, adrenaline-
pumping gaming, in which strategy, team work and luck are critical to your team’s success. Each player is
equipped with an infrared Tagger and sensor headband. The “Tagger” fires a harmless infrared beam,(similar to
your television remote control) received by sensors based on other player’s to establish a “hit”. Mission based
games are tailored to each age group and level of players. No mission ever plays the same twice.

Our Facility pian for the 18,000 sf area consists of approximately 10,000 sf as Laser Tag gaming area.
Approximately 4000 sf for administrative area, which will provide a comfortable lounging and viewing area to rest,
enjoy refreshments, relax and share the experiences of the day. Large screen TVs will play / re-play videos of the
customers gaming experience. A conference room and party rooms, available for corporate and other team
building discussions, or birthday parties and catering can be arranged by our staff. The remaining area will house
arcade type games and merchandise for sale.

Hours of Operation provide year round access to a complex, multi-dimensional mission scenario. Laser Tag
Sessions will begin every 30 minutes. Customers should arrive 15 minutes prior to their desired start time for
registration and safety/equipment briefing. Private, Corporate and Group events are available on a scheduled
basis every day of the week.

Hours listed below are planned open times. This will be expanded as customer volumes increase.

Summer Schedule

Monday - Thursday 12:00 p.m. to 9:00 p.m.
Friday 10:30 a.m. to 9:00 p.m.

Saturday 10.30 a.m. o 12:00 a.m.

Sunday 11:00 p.m. to 9:00 p.m.

Winter Schedule

Monday / Tuesday Private Events Only
Wednesday / Thursday. 4:00 p.m. to 8:00 p.m.
Friday. 4:00 p.m. to0 9:00 p.m.

Saturday. 10:30 a.m. to 10:00 p.m,

Sunday 11:00 a.m. to 7:30 p.m.

Games will consist of elaborate mission scenarios that can accommodate 10 to 60 players at one time. Start
times will be every 30 minutes with additional packages available for 60 minutes, 90 minutes and 120 minutes of
game play. National averages show groups playing 2-3 missions per visit.

Employees; during a normal day we will have approximately four to seven employees working at the facility at one
time.

Parking; Our business planning estimate for parking is as a maximum parking required of about 60 parking
spaces. However, we anticipate less of a parking need than this using about 20 spaces that one time. The
majority of our customers will most likely carpool, be dropped off by their parents, or arrive as a group.

Our entire business plan is geared towards our customers having fun. We plan to target teens and young adults.
High school sports teams, church youth groups, local business, and visitors to our area.

NARRITIVE



CITY OF NEWPORT NEWS CONDITIONAL USE PERMIT

PLANNING COMMISSION APPLICATION NO. CU-2016-0002
NOVEMBER 2, 2016 CROWN CASTLE GT
- COMPANYLLC

APPLICATION No. CU-2016-0002
517 29TH STREET




CONDITIONAL USE PERMIT NO. CU-2016-0002

CROWN CASTLE GT CO, LLC

OWNER/APPLICANT

LOCATION
PRESENT USE

REQUEST

FACTS

North, East and West
South

Zoning History

Regulatory Review

Crown Castle GT Co, ZONING RO Mixed Use (Appendix A-1)
LLC / Crown Castle GT

Co, LLC

517 29t Street FRAMEWORK Mixed Use (Appendix A-3)
Communications tower ACREAGE 0.28 acres

Operation of a communications tower

Vacant property zoned R9 Mixed Use
Vacant properties zoned R9 Mixed Use

The property has been zoned R9 Mixed Use since September 10, 2013. Prior
to that time it was zoned M1 Light Industrial.

The communications tower was permitted in November, 1990 as a by-right
use on property zoned M1 Light Industrial zoning. After the citywide
rezoning in August, 1997 communications towers were only permitted in
the M1 Light Industrial District with an approved conditional use permit
and the communications tower became legally nonconforming. This status
continued when the property was rezoned to R9 Mixed Use.

Section 45-523 of the Zoning Ordinance provides minimum standards for
communications towers in the city. Towers that meet these standards are

1



Comprehensive Plan

ANALYSIS

CONCLUSION

Review

permitted in the R9 Mixed Use zoning district with the approval of a
conditional use permit.

The departments of Codes Compliance, Engineering, Public Works, Public
Utilities, Fire, Police, Parks, Recreation and Tourism and Development have
no objection to the request.

The Framework for the Future 2030 comprehensive plan land use map
designates mixed use for the property. A communications tower is
compatible with this designation. (See Appendix A-3.)

The communications tower, including all appurtenances, is 128 feet tall and
is located within an approximately 2,260 square foot compound. The tower
provides lease space to three wireless service providers, Verizon, T-Mobile,
and Sprint. These service providers have experienced a sharp increase in
the call volume within the service area of this tower attributable to a new
policy adopted by Newport News Shipbuilding allowing shipyard employees
to bring cell phones to work. In order to address capacity issues, Verizon is
asking to implement an upgrade of their equipment to handle the new
volume. The applicant anticipates that T-Mobile and Sprint will also
implement similar upgrades. The proposed upgrades will not increase the
ground lease area nor will the total height of the tower and appurtenances
increase. (See Appendix A-2.) The antenna size and style will be different
than what is currently in use. (See Appendix A-5.)

The communications tower operates as a legally non-conforming use in the
R9 Mixed Use district because it does not have a conditional use permit
(CUP) for operation. As part of a comprehensive plan by the applicant and
their tenant wireless service providers to upgrade the communications
equipment at this site, the applicant is seeking the approval of a CUP in
order to bring the tower into conformance with the standards listed for
communications towers in section 45-523 of the zoning ordinance. An
approved CUP will allow equipment upgrades as needed, and will also allow
additional service providers to locate on the tower as a matter of right.

The CUP will allow the city to implement conditions that are standard for
new tower construction that currently are not applied to this
communications tower. These conditions include a requirement for annual
structural safety inspections of the tower, and the provision of a surety
bond for the removal of the tower if the use is abandoned. The Brooks
Crossing mixed use development that includes residential uses is planned
for construction on the adjacent vacant properties. To mitigate the impact
this tower may have on these developments, a landscaping and screening
plan for the communications tower site will also be required. (See Appendix
A-6.)

The approval of a conditional use permit will bring a legally non-conforming
2



STAFF
RECOMMENDATION

communications tower into full conformance with the requirements
stipulated in Section 45-523 of the zoning ordinance.

Recommend approval of conditional use permit CU-2016-0002 to
allow for the operation of a communications tower with the following
conditions:

1. The height of the communications tower shall not exceed 128 feet
including antennas and appurtenances.

2. All equipment and materials shall be limited to within the 2,260
square foot enclosed lease area as depicted in Appendix A-2.

3. The landscape plan shall be largely in conformance with the plan
prepared by BC Architecture and Engineering, dated October 24, 2016 and
noted as Appendix A-6, shall be submitted to and approved by the Director
of Planning prior to site plan approval. All landscaping shall be installed in
accordance with the approved plan and shall be maintained in a healthy
condition in perpetuity. The use approved by this permit shall not
commence until the landscaping has been installed.

4. The owner shall have a structural inspection conducted annually by
a registered professional engineer licensed in the Commonwealth of
Virginia and a copy of the inspection report shall be filed with the
Department of Codes Compliance.

5. The applicant shall file with the Department of Codes Compliance a
statement from a registered engineer that non-ionizing electromagnetic
radiation (NEIR) emitted from the communications tower does not result in
a ground level exposure at any point outside such facility which exceeds the
lowest applicable exposure standards established by any regulatory agency
of the U.S. Government or the American National Standards Institute.

6. Obsolete, unused or abandoned communications towers/antenna
facilities shall be removed within twelve (12) months of obsolescence,
cessation of use or abandonment.

7. A bond of $50,000 shall be required to expedite removal of the
tower within twelve (12) months of obsolescence, cessation of use, or
abandonment.

8. Except where specified herein, all applicable provisions of Chapter
45, Zoning Ordinance of the Code of the City of Newport News, Virginia
Article V, General Regulations Applicable without Reference to Zoning
Districts, Section 45-523, Communication Tower/Antenna, shall be met,
prior to issuance of a building permit, to include the requirement of a bond

3



to expedite removal of the tower within twelve (12) months of
obsolescence, cessation of use or abandonment.

9. The tower shall have no markings, signs, or lighting except for
lighting that may be required by the Federal Aviation Administration (FAA).

10. Violation of any of the above conditions and safeguards attached
thereto shall be deemed a violation of the zoning ordinance, and, in
addition, shall serve as grounds for revocation of the conditional use permit
by the City Council.

11. The applicant, as well as successors, assigns, and agents, shall
comply with all codes, ordinances and regulations of federal, state and local
government.

12. The applicant, as well as his successors, assigns, and agents, shall
obtain all necessary licenses, approvals, or conditional approvals, and
permits prior to commencing any use, which is authorized by this
conditional use permit or law. The applicant, as well as successors, assigns,
and agents shall maintain all necessary licenses, approvals, and permits for
the entire period of time during which the real property, whether improved
or otherwise is put to a use which is authorized by this conditional use
permit.

13. Notwithstanding any other provision of law, this conditional use
permit is being approved due, in part, to the mitigating effects of each and
every condition attached hereto; therefore, the conditions contained in this
conditional use permit are not severable; in the event that any condition
contained herein, of part thereof, is found by a court of competent
jurisdiction to be invalid, unconstitutional or otherwise unenforceable, then
the use permitted by this conditional use permit shall be void and the use
permitted by this conditional use permit shall be invalid. If this conditional
use permit becomes void as a result of a condition or a part thereof, or
conditions there in, being ruled invalid, unconstitutional or otherwise
unenforceable, the property owner shall be afforded the right to reapply for
a conditional use permit.

14. Notwithstanding any other provision of law, this conditional use
permit is being approved due, in part, to the mitigating effects of each and
every condition contained herein; as such, in the event of an amendment to
the zoning of the property is produced by a comprehensive implementation
of a new or substantially revised zoning ordinance, the conditions imposed
by the conditional use permit shall continue in effect.



A-3

A-4

A-5

A-6

APPENDIX

VICINITY/ZONING MAP

SITE PLAN

FRAMEWORK FOR THE FUTURE 2030 LAND USE MAP
AERIAL MAP

EQUIPMENT SCHEMATIC

LANDSCAPE PLAN
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